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When the implementation problems and uncertainties of the Act are
overcome, a coordinated regional system of planning to control urban
sprawl should result. However, the Act does not provide a complete
solution. Only the seven-county metropolitan area is within the jurisdiction of the Act, but the problem of urban sprawl already extends beyond
the area. 2 Metropolitan control may induce intensive fringe area
growth, thereby necessitating vast regional control to follow the development pattern. But for the metropolitan area, the Act, if successful, will
mitigate serious urban problems through regional-local land use coordination.
Torts-STRICT LIABILITY FOR ABNORMALLY DANGEROUS ACTIVITIES-

Ferguson v. Northern States Power Co.,
190 (1976).

-

Minn.

-,

239 N.W.2d

Rylands v. Fletcher,I a landmark nineteenth century English case,
established the rule that a defendant is strictly liable when he damages
another by an activity unusually dangerous and inappropriate in relation to the surroundings in which it is carried out.2 The rule of Rylands
v. Fletcher has been adopted by an overwhelming majority of American
jurisdictions, 3 Minnesota being among the first to do so,' and has been
embraced by the Restatement (Second) of Torts.'
42. The counties surrounding the Twin Cities show a disproportionately rapid rate of
population growth. Four of these counties, Chisago, Isanti, Sherburne, and Wright, have
the potential to double in population between 1970 and 2000. DivisION OF DEVELOPMENTAL
PLANNING, MINNESOTA STATE PLANNING AGENCY, MINNESOTA POPULATION PROJECTIONS

1970-

2000, at 43-44 (1975).
1. [18681 L.R. 3 H.L. 330, aff'g [1866] L.R. 1 Ex. 265, rev'g [18651 3 H. & C. 774,
159 Eng. Rep. 737. In Rylands, defendants, mill owners, were held liable when a reservior
which they constructed upon their land broke through into an abandoned mine shaft and
flooded along connecting passages into the plaintiffs mine. The court found trespass and
nuisance actions were not maintainable and the case was decided by holding the-defendant strictly liable.
2. The rule of the case is that the defendant will be liable when he damages another
by a thing or activity unduly dangerous and inappropriate to the place where it is maintained in light of the character of the place and its surroundings. See generally W. PRosSER, SELECTED Topics ON THE LAW OF TORTS 135-49 (1954).
3. The rule has been adopted in over 30 United States jurisdictions. See W. PRossER,
HANDBOOK OF THE LAW OF TORTS § 78, at 509 (4th ed. 1971). The only jurisdictions which
still reject the rule are Maine, New Hampshire, New York, Oklahoma, Rhode Island,
Texas, and Wyoming. Id. The author is apparently in error with respect to Oklahoma,
however. See note 23 infra.
4. Minnesota adopted the strict liability rule three years after it was first promulgated
in Rylands v. Fletcher. See Cahill v. Eastman, 18 Minn. 324 (Gil. 292) (1871) (liability
imposed when an underground water tunnel broke, damaging plaintiff's property). The
rule was reaffirmed in Minnesota as recently as 1968. See Sachs v. Chiat, 281 Minn. 540,
162 N.W.2d 243 (1968) (defendant held strictly liable for concussion and vibration damages resulting from pile driving).
5. RESTATEMENT (SECOND) OF TORTS §§ 519-24 (1977).
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In the 1976 case of Ferguson v. Northern States Power Co.,6 the Minnesota Supreme Court was confronted with the issue whether the
Rylands strict liability rule should be applied to the electrical utility
industry. In Ferguson, the plaintiffs, father and son, brought an action
to recover for damages suffered as the result of the son coming into
contact with an 8,000 volt, uninsulated power line while trimming a tree
in his backyard.' The line was located approximately five to seven feet
above three insulated power lines and a telephone line.' Both plaintiffs
recognized that the lower power lines carried ordinary household current
but neither knew the higher line carried high voltage and was uninsulated.10 While the son was trimming the tree, a branch contacted the
uninsulated line, sending the current through the branch into the son,
who fell to the ground," suffering severe burns, brain damage, and the
loss of use of his right arm. The jury found that the son and father
suffered damages of $250,000 and $28,952 respectively, 3 but decided the
plaintiffs' negligence exceeded that of defendant," thereby barring recovery under the Minnesota comparative negligence statute."'
On appeal, the Minnesota Supreme Court objected to certain procedural errors committed below" and also directly confronted the issue
6. Minn. , 239 N.W.2d 190 (1976).
7. The court specifically requested further arguments on the question whether high
voltage transmission lines constituted an "abnormally dangerous activity," which thereby
could subject the electrical utility defendant to strict liability. Id. at
-, 239 N.W.2d
at 193.
8. Id. at -,
239 N.W.2d at 192-93.
9. Id. at -,
239 N.W.2d at 192.
10. Id. at -,
239 N.W.2d at 193.
11. Id. The exact reconstruction of the accident sequence was deduced by defendant's
"troublemen" who arrived at the scene shortly after the accident. See id. n.1.
12. Appellants' Supplemental Brief at 8.
13. Minn. at -,
239 N.W.2d at 193.
14. Id.
15. See MINN. STAT. § 604.01 (1976) (contributory negligence shall not bar recovery
where negligence of individual bringing action is "not as great" as defendant's negligence).
16. The supreme court found as a procedural error the apportionment of casual negligence between the defendant and each plaintiff individually. The court reasoned that the
function of the Minnesota comparative negligence statute was to compare each party's
negligence to the damage in a casual sense. See Winge v. Minnesota Transfer Ry. Co.,
294 Minn. 399, 403, 201 N.W.2d 259, 263 (1972). The court therefore held that the jury
should apportion all causal negligence, assuming this to be 100%, among those parties the
jury determined contributed to the accident. An additonal irregularity was the participation in the apportionment of negligence question by jurors who dissented from finding the
defendant causally negligent. The court held that "in the event of a five-sixths verdict,
those jurors who dissent from a finding of causal negligence on the part of one or more of
the parties are disqualified from participating in the apportionment of causal negligence."
Minn. at , 239 N.W.2d at 196. See generally Comment, Courts:JurorsDissenting on Special Verdict Issue Excluded from Subsequent Deliberations,61 MINN. L. RE'v.
151 (1976) (comment on this aspect of Ferguson).
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whether high voltage, uninsulated power lines located in residential
areas constitute an abnormally dangerous activity for which strict liability should be imposed. 7 Persuaded primarily by arguments made by
amici curiae for several electrical associations, 8 the court refused to
apply the strict liability approach but instead adopted a negligence
standard which requires electrical utilities to exercise a "high degree of
care" but holds laymen plaintiffs to "a standard of ordinary care," 9 and
remanded for a new trial with directions to correct the procedural errors
and instruct the jury according to the negligence standard.
The rule of strict liability for abnormally dangerous activities has seen
a varied history since its inception in 1868. As originally promulgated,
strict liability was imposed on those activities which created unusual
and unnatural dangers in relation to the environment in which they were
carried out.28 The rule was rejected by many courts in the late 1800's 21
but has gained widespread acceptance since then, 22 sometimes under the
guise of absolute nuisance. 2 The first Restatement of Torts altered the
rule of Rylands v. Fletcher by stressing the "ultrahazardous" nature of
the activity, largely ignoring the relation of the activity to its surroundings." The Restatement (Second) of Torts, however, has reverted back
17. See note 7 supra.
18. The major thrust of the amici curiae arguments focused on the economic ramifications of adopting strict liability. See note 28 infra and accompanying text.
19. See

-

Minn. at

-,

239 N.W.2d at 194.

20. Compare Charing Cross Elec. Supply Co. v. Hydraulic Power Co., [1914] 3 K.B.
772 (hydraulic mains containing water at high pressure used to supply hydraulic power)
and Western Engraving Co. v. Film Laboratories, Ltd., [1936] 1 All E.R. 106 (large
quantity of water stored for industrial purposes on second floor of building) with Rickards
v. Lothian [19131 A.C, 263 (water in household pipes is ordinary and proper use of
premises).
21. The concept, immediately accepted by the Massachusetts and Minnesota courts,
was quickly repudiated by three other jurisdictions. See Brown v. Collins, 53 N.H. 442
(1873); Marshall v. Welwood, 38 N.J.L. 339 (1876); Losee v. Buchanan, 51 N.Y. 476 (1876).
These cases have been distinguished as instances of customary, natural, or common use
to which the English courts would not have applied the strict liability doctrine. See W.
PROSSER, HANDBOOK OF THE LAW OF TORTS § 78, at 508 (4th ed. 1971). The theory of strict
liability for abnormally dangerous activities, at first rejected by most courts, is now
accepted in the majority of American jurisdictions. Id. at 509; see note 3 supra.
22. See note 3 supra.
23. See, e.g., Oklahoma City v. Tytenicz, 171 Okla. 519, 43 P.2d 747 (1935) (per curiam)
(riparian landowner's use and enjoyment was seriously impaired by city's act of dumping
garbage and sewage up river). Oklahoma has since adopted the strict liability theory for
abnormally dangerous activities. See Young v. Darter, 363 P.2d 829 (Okla. 1961).

24. The RESTATEMENT OF TORTS §§ 519-20 (1938) provided:
§ 519. MISCARRIAGE OF ULTRAHAZARDOUS Acanrms CAREFULLY

CARRIED

ON.

Except as stated in §§ 521-24, one who carries on an ultrahazardous activity
is liable to another whose person, land or chattels the actor should recognize as
likely to be harmed by the unpreventable miscarriage of the activity for harm
resulting thereto from that which makes the activity untrahazardous, although
the utmost care is exercised to prevent the harm.
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to the original Rylands v. Fletcher approach and outlines six factors
which should be considered when considering whether strict liability
should be applied, 25 including "inappropriateness of the activity to the
place where it is carried on."' '
The Ferguson court relied on the Restatement (Second) of Torts as
the starting point for its analysis, but did not discuss the six factors
provided by the Restatement.2Y Instead, the court found persuasive the
argument that strict liability would create serious economic hardships
upon smaller electric utilities. 2 The court was obviously concerned with

§ 520.

DEFINITION OF ULTRAHAZARDOUS AcTrVTY.
An activity is ultrahazardous if it

(a) necessarily involves a risk of serious harm to the person, land or
chattels of others which cannot be eliminated by the exercise of the
utmost care, and
(b) is not a matter of common usage.
25. See RESTATEMENT

(SECOND)

OF

TORTS

§

520 (1977):

§ 520. Abnormally Dangerous Activities
In determining whether an activity is abnormally dangerous, the following factors are to be considered:
(a) existence of a high degree of risk of some harm to the person,
land or chattels of others;
(b) likelihood that the harm that results from it will be great;
(c) inability to eliminate the risk by the exercise of reasonable
care;
(d) extent to which the activity is not a matter of common usage;
(e) inappropriateness of the activity to the place where it is carried
on; and
(f) extent to which its value to the community is outweighed by
its dangerous attributes.
26. Id.
27. See - Minn. at , 239 N.W.2d at 193. The court relied on the RESTATEMENT
(SECOND) OF TORTS §§ 519-20 (Tent. Draft No. 10, 1964), since the official version of the
RESTATEMENT (SECOND) OF TORTS §§ 519-20 had not then been approved by the American
Law Institute. Tentative DraftNo. 10 and the official version of §§ 519-20 are basically

identical in substance.
28. The economic arguments made in the amici curiae briefs suggested the following
problems imposition of strict liability would create: (a) Underground lines: the current
estimate for establishing an underground transmission system (23,000 volts and over) of
3,590 miles would cost approximately $3,655 billion. The project would take 20 years to
complete and would cost about $270 million additional in consumer installation costs. See
Respondent's Brief on Rehearing at 28. (b) Insulation: high voltage lines of upwards of
115,000 volts cannot be effectively insulated nor can present pole spans and strengths

support the increased cable weights. See Brief of Minnesota Association of Electrical
Cooperatives as Amici Curiae on Rehearing at 14. (c) Increased insurance: the current
Minnesota electrical utility liability carriers were querried concerning the ramifications
of a strict liability system. Their responses varied from an immediate request for a 400%
increase in insurance rates to withdrawal of coverage from the state. One insurance carrier
had already started to withdraw from electric cooperative coverage. Id. at 9-10. (d) Self
insurability: the current operating margin per Minnesota electrical company in 1974 was
$250,000, which was less than the award given Scott Ferguson at the first trial. Id. at 11.
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the potential economic repercussions of a decision to impose strict liability, a concern relevant under the Restatement,2" which suggests that
courts should consider the value of the activity to the community. 0
The facts of Ferguson presented a very difficult case for the court,
since high voltage, uninsulated power lines do create grave dangers
when located in residential areas and arguably are inappropriate in such
areas unless properly insulated.' Yet, as the briefs strongly argued,
imposition of strict liability could have a severe economic impact on an
industry vitally necessary to the state's economy.12 Consequently, the
court, probably wisely, determined that the problem was too broad for
effective judicial resolution and suggested the legislature attempt a sol3
ution
The decision of the Ferguson court not to apply the strict liability rule
34
of Rylands v. Fletcher is consistent with cases in other jurisdictions,
3
most of which have stressed either the great public need for electricity
or that the distribution of electricity is not an abnormal activity in our
society.39 However, while the court did not adopt strict liability, neither
did it direct that a normal negligence standard be applied. Instead, the
court promulgated a rule whereby the electrical company is held to a
Any attempt to self-insure would, therefore, require a drastic renovation of the current
rate structures.
29. See note 25 supra. RESTATEMENT (SECOND) OF ToRTS § 520, comment k at 42 (1977)
provides in part: "Value to the community. Even though the activity involves a serious
risk of harm that cannot be eliminated with reasonable care and it is not a matter of
common usage, its value to the community may be such that the danger will not be
regarded as an abnormal one." Comment k stresses that an activity should not be considered abnormally dangerous where the economic prosperity of the community depends on
that activity. Id. Electrical power quite arguably is such an activity.
30. See RESTATEMENT (SEcoND) OF TORTS § 520, comment k at 42 (1977).
31. See, e.g., Schroepfer v. City of Sleepy Eye, 215 Minn. 525, 528, 10 N.W.2d 398, 401
(1943) (distributors of electricity have affirmative duty to insulate wires when it can
reasonably be anticipated that people will come into close proximity with them).
32. See note 28 supra and accompanying text.
33. __
Minn. at , 239 N.W.2d at 194 (1976).
34. See, e.g., Plourde v. Hartford Elec. Light Co., 31 Conn. Supp. 192, 326 A.2d 848
(Super Ct. 1974) (extensive list of authorities cited); Wood v. Public Serv. Co., 114 N.H.
182, 317 A.2d 576 (1974). Other courts have rejected the imposition of strict products
liability under the RESTATEMENT (SECOND) OF ToRTs § 402A (1965). See Genaust v. Illinois
Power Co., 23 Ill. App. 3d 1023, 320 N.E.2d 412 (1974) (special responsibility imposed by
strict products liability did not accrue until product was released into stream of commerce, which was not during transmission through electric company's lines); Erwin v.
Guadalupe Valley Elec. Co-op, 505 S.W.2d 353 (Tex. Ct. App. 1974) (the product, electricity, was not defective but rather its location in close proximity to ground was actionable
concept); Kemp v. Wisconsin Elec. Power Co., 44 Wis. 2d 571, 172 N.W.2d 161 (1970)
(electricity had not been sold, but was still in control of defendant; therefore, strict
liability in tort was not applicable).
35. See, e.g., Austin v. Public Serv. Co., 299 Ill. 112, 132 N.E. 458 (1921) (electricity is
a necessity to an advanced society).
36. See Bosley v. Central Vt. Pub. Serv. Comm'n, 127 Vt. 581, 255 A.2d 671 (1969).
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high duty of care while a normal layman injured by an uninsulated high
voltage power line need only exercise "ordinary care" for his own
safety.:" The court made clear that the jury was to be instructed on this
distinction between the duty of the defendant electrical utility and
plaintiff layman,3' explaining the rationale for its rule as follows:
While we have no quarrel with holding the ordinary city dweller, such
as plaintiffs, to the knowledge that overhead utility wires in his backyard transmit eletric current, we cannot conclude, absent special
knowledge or warning, that he should be expected to anticipate the
presence of such a lethal charge as is contained in high-voltage transmission lines, a fact amply illustrated by the record before us. 31
Although the Ferguson standard to some extent is consistent with
prior Minnesota case law,"0 it does represent a shift in emphasis from
the negligent conduct of the plaintiff and common knowledge of the
community, which were stressed in earlier Minnesota electricity cases,
to the high duty of care owed by electrical utilities.4 Thus, while the
court was not willing to adopt the strict liability doctrine, under the
37. See

__

Minn. at

__,

239 N.W.2d at 194. If any court might have applied the

Rylands v. Fletcher rule to electrical utilities, it probably was the Minnesota court which
has a long tradition of liberality in this area of tort law and which in the past has stood
with the minority in imposing strict liability upon public utilities for bursting water
mains. See Bridgeman-Russell Co. v. City of Duluth, 158 Minn. 509, 197 N.W. 971 (1924)
(defendant held strictly liable when 20-inch water main burst, flooding plaintiff's property). But see Quigley v. Village of Hibbing, 268 Minn. 541, 542-43, 129 N.W.2d 765, 767
(1964) (strict liability not applicable when water main extending from central water main
burst). Perhaps this tradition is what caused the court to be hesitant about rejecting the
strict liability doctrine and to suggest it might reconsider its position if the legislature took
no action in the area. See Minn. at __
37. See id. at -,
239 N.W.2d at 195.
38. See id. at -,
239 N.W.2d at 195.
39. Id. at __,
239 N.W.2d at 194.

, 239 N.W.2d at 194.

40. A number of pre-Ferguson Minnesota electricity cases have stated that electrical
utilities owe a high duty of care. See Martin v. Northern States Power Co., 245 Minn. 454,
461, 72 N.W.2d 867, 871 (1955); Anderson v. Eastern Minn. Power Co., 197 Minn. 144,
148-49, 266 N.W. 702, 704 (1936); Gilbert v. Duluth Gen. Elec. Co., 93 Minn. 99, 105, 100
N.W. 653, 655 (1904). In other cases, however, the court has described the duty as one of
reasonable or ordinary care commensurate with the situation or dangers involved. See
Knudson v. Lambert, 235 Minn. 328, 333, 51 N.W.2d 580, 583 (1951); Greenwald v.
Northern States Power Co., 226 Minn. 216, 219, 32 N.W.2d 320, 322 (1948); Bunton v.
Eastern Minn. Power Co., 178 Minn. 604,607, 228 N.W. 332, 333 (1929). The court's choice
between these two standards apparently depends on the result it desires, choosing the high
duty of care when finding for the plaintiff and the ordinary duty of care when holding for
the defendant electric company. Compare, e.g., Martin v. Northern States Power Co., 245
Minn. 454, 72 N.W.2d 867 (1955) and Anderson v. Eastern Minn. Power Co., 197 Minn.
144, 266 N.W. 702 (1936) with, e.g., Knudson v. Lambert, 235 Minn. 328, 51 N.W.2d 580
(1951) and Greenwald v. Northern States Power Co., 226 Minn. 216, 32 N.W.2d 320 (1948).
Ferguson is consistent with this distinction. See Minn. at -, 239 N.W.2d at 194.
41. See note 42 infra.
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guise of the negligence theory it nonetheless imposed a stringent stand2
ard of care upon electrical utilities. In essence, the Ferguson decision
seems to establish that, absent an adequate warning, a defendant electrical utility is per se negligent if it constructs an uninsulated, high voltage power line in a residential neighborhood which injures a layman
plaintiff. 3 This Ferguson rule is not easily distinguishable from the
Rylands v. Fletcher strict liability doctrine, since both approaches in
effect impose a high duty of care on defendants as a matter of law." The
Ferguson and strict liability approaches also seem nearly indistinguishable in their treatment of contributory fault. Under the strict liability theory, as adopted by the Restatement (Second) of Torts, ordinary
contributory negligence is not a defense while assumption of risk is a
complete bar to recovery. 5 Similarly, in Ferguson the court stated that,
because of the great disparity of knowledge between the parties concerning the dangers posed by high voltage lines, the layman plaintiff is not
required to anticipate the grave dangers such lines create.4" This statement suggests that absent actual knowledge of the danger, the layman
plaintiff normally is not contributorily negligent, which is substantially
identical to the Restatement approach. 7 The decision in Ferguson not
42. Earlier cases emphasized the common knowledge of the community and the contributory negligence of the plaintiff, while Fergusonmade clear that a layman plaintiff need
not anticipate that a high voltage power line is not insulated. Compare Beery v. Northern
States Power Co., 239 Minn. 48, 57 N.W.2d 838 (1953) and Peterson v. Minnesota Power
& Light Co., 206 Minn. 268, 272, 288 N.W. 588, 589-90 (1939) with Ferguson v. Northern
States Power Co., Minn. , , 239 N.W.2d 190, 194 (1976).
43. See - Minn. at -,
239 N.W.2d at 194. The court stressed that high voltage,
uninsulated power lines in residential neighborhoods are a highly dangerous activity which
create a great risk of harm and that electrical utilities owe layman residents a duty to
protect against that risk. Id.
44. Compare note 42 supra and accompanying text with note 2 supra and accompanying
text.
45. See RESTATEMENT (SECOND) OF TORTS §§ 523-24 (1977), which provides:
§ 523. Assumption of Risk
The plaintiff's assumption of the risk of harm from an abnormally
dangerous activity bars his recovery for the harm.
§ 524. Contributory Negligence
(1) Except as stated in Subsection (2), the contributory negligence
of the plaintiff is not a defense to the strict liability of one who carries
on an abnormally dangerous activity.
(2) The plaintiff's contributory negligence in knowlingly and unreasonably subjecting himself to the risk of harm from the activity is a
defense to the strict liability.
.46. See Minn. at __, 239 N.W.2d at 194.
47. The court's decision not to impose strict liability and to apply in its stead a negligence standard which demands a high duty of care of electrical utilities may in fact be
more protective of plaintiffs. Under the strict liability theory, as adopted by the
RESTATEMENT, assumption of risk appears to be a complete bar to recovery. See note 45
supra. This result may occur even though the state has a comparative negligence statute,
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to adopt the strict liability theory therefore may be a matter of semantics; the Ferguson standard could prove to be as protective of plaintiffs,
and as demanding of electrical utilities, as the Rylands v. Fletcherstrict
liability approach would have been if adopted.
since such a statute arguably only applies to negligence actions. See, e.g., Kirkland v.
General Motors Corp., 521 P.2d 1353, 1367 (Okla. 1974) (state's comparative negligence
statute does not apply to strict products liability cases). But see, e.g., Dippel v. Sciano,
37 Wis. 2d 443, 155 N.W.2d 55 (1967) (Wisconsin's comparative negligence statute applies
to strict products liability cases). See generally Note, A Reappraisalof ContributoryFault
in Strict ProductsLiability Law, 2 WM. MrrCHELL L. REv. 235 (1976). Under the Ferguson
negligence approach, however, a finding of assumption of risk would not necessarily bar
recovery, but rather would only operate to reduce recovery under Minnesota's comparative
negligence statute. See Springrose v. Willmore, 292 Minn. 23, 192 N.W.2d 826 (1971).
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